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Introduction
This chapter seeks to appraise, through a comparative perspective, the unique 
institutional and regulatory model adopted and practised by the Dubai Inter-
national Financial Centre (DIFC) and the Qatar Financial Centre (QFC), with 
respect to insolvency law. The key institutional innovation of these two financial 
centres is their transplanting and operation of laws based on common law and 
international best practices, independent of their national legal systems (conti-
nental civil law systems, heavily influenced by Islamic tradition). The DIFC was 
established in 2004, as the pioneer in introducing this ground-breaking institu-
tional model. The QFC quickly followed suit in 2005. This institutional model has 
also been subsequently adopted elsewhere such as the Abu Dhabi Global Market 
(ADGM) also in the United Arab Emirates (UAE), as well as more recently the 
Astana International Financial Centre (AIFC) in Kazakhstan.1

On the face of it, the implementation of a legal regime based on common law 
to regulate the legal relationships between market participants sits well with the 
twofold belief that: firstly, under the law and finance scholarship that legal institu-
tion is essential in financial development; and secondly the common law systems 
are capable of providing superior investor protection. To assess the institutional 
advantages of the DIFC and QFC, a comparative law approach will be adopted 
by this chapter. There are essentially three dimensions of comparison: (1) com-
paring the centres’ rules and regulations with their UK counterparts to reveal the 
degree of legal transplantation; (2) comparing the centres’ rules and regulations 
with their domestic counterparts to explore a potential regulatory gap between the 
two systems; and (3) comparing the regimes of the DIFC and QFC to reveal their 
potentially different experience in transplanting (insolvency) law from the UK 
(and/or elsewhere).

This edited volume has the objective to investigate bank insolvencies in 
developing economies. In the view of Cranston and colleagues, most jurisdic-
tions in the world have developed and adopted a range of specialist tools for 
addressing bank distress, both in the form of liquidity support and in the form 
of insolvency mechanisms.2 The former is largely dealt with by banking law, 
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whereas the latter by insolvency law, which is also the focus of this chapter. 
There can be two general regulatory models to deal with the insolvencies of 
banks.3 One is a specialised standalone bank insolvency regime; another one 
is based on the general corporate insolvency framework, with adjustments (if 
applicable). From the investigation of this chapter, both the UAE and Qatar (as 
well as their Financial Centres), despite being some of the wealthiest economies 
in the world, have clearly not reached the point of enacting a bespoke bank 
insolvency regime. That is why the focus of this chapter will be on a generic 
corporate insolvency regime, which applies to all companies, including banks 
and non-banks; but also with the important task of pinpointing any bank-specific 
provisions currently in their systems. Meanwhile, it is worth highlighting that 
at least the DIFC has been conscious of the need to enhance its recovery and 
resolution system for banks.4

This chapter is structured as follows. The next section will give an overview 
of Dubai and Qatar, as well as their financial centres. Afterwards, the question of 
whether the DIFC and QFC possess different (and potentially better/worse) laws 
than their national/federal counterparts in general will be considered, before a 
specific and substantive comparison of their insolvency law frameworks. Given 
that it is virtually impossible to compare every single element of a typical set of 
insolvency law, the selected scope of comparison will include the varieties of 
insolvency procedures, the personal liabilities of directors in a distressed/insol-
vent company, the possibility to avoid certain dubious transactions, as well as 
the presence of any bank-specific provisions. In line with the three dimensions of 
comparison mentioned earlier, the specific and substantive comparison will entail 
discussion of the laws of the DIFC and QFC with reference to their national/
federal frameworks, as well as the law of the UK. The final part will conclude. 
Given the scarcity of academic literature in English language on the insolvency 
law of jurisdictions like those in the Middle East, we believe that this chapter will 
form an original and significant contribution to the topic, especially in relation to 
the emergence of distinct common law commercial/financial zones in civil law 
systems.

An Overview of Dubai and Qatar and Their Financial 
Centres
Dubai and Qatar share a number of similarities. Both are located in the Middle 
East, and in close proximity to one another. Dubai is not a country by itself but one 
of the seven Emirates of the UAE, situated in the southeast of the Arabian Pen-
insula, bordering Oman and Saudi Arabia. Qatar is a country situated opposite to 
the UAE on the west coast of the Persian Gulf, bordering Saudi Arabia only. Both 
are Islamic countries. About 76 per cent of the population in the UAE is Muslim, 
whereas in Qatar it is 67.7 per cent.5 Accordingly, both countries are considered 
as having a mixed legal system of Islamic (sharia) law and civil law.6 As a fed-
eration of seven Emirates, the legal structure in the UAE runs in two essentially 
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Development of the Dubai and Qatar Financial Centres 129

parallel systems: the Federal Judiciary presided by the Federal Supreme Court as 
the highest judicial authority in the country and the local judicial departments at 
the Emirati level.7 Dubai has chosen to maintain their own independent judicial 
system.8 Both Dubai and Qatar have had a period of colonial history associated 
with the British Empire. The Trucial States, which became the UAE in 1971 had 
previously signed trade and protection agreements with the British government.9 
Quite similarly, Qatar had had its own period of history as a British Protectorate, 
before going fully independent since 1971.10

Economically, both the UAE and Qatar have traditionally relied on oil and nat-
ural gas resources as the countries’ main economic engine and government rev-
enue source, but have worked successfully to migrate away from that. According 
to the World Economic Forum, among the UAE’s two most successful emirates, 
Abu Dhabi still relies on oil for much of its wealth today; but for Dubai, less than 
1 per cent of its GDP is from oil now when at one time it was over half.11 Indeed, 
it has been pretty much the same story in Qatar. At one point in 1974, oil used to 
account for over 80 per cent of the country’s GDP; but now at 16 per cent.12 It is 
fair to say the two economies are now well diversified. According to data from 
the Dubai government, the three major economic pillars there are: wholesale and 
retail trade, transport and storage, as well as finance and insurance.13 In Qatar, the 
three most important sectors (as a percentage of GDP) are energy, construction, as 
well as finance and insurance.14 It can be seen that both economies have placed a 
great deal of focus on their financial sector. One major initiative has been arguably 
the establishment of their financial centres: the DIFC and the QFC.

The DIFC is a geographic and legal jurisdiction within the emirate of Dubai, 
part of the federation of the UAE. In 2004 the UAE constitution was amended to 
allow an emirate to establish a ‘financial free zone’, a separate legal, geographic 
and judicial jurisdiction.15 Federal Law (No. 8 of 2004) of the UAE allows a free 
zone to be established by Federal Decree. The zone shall be subject to all Federal 
laws, with the exception of Federal civil and commercial laws.16 This on the one 
hand empowered the DIFC to create its own legal and regulatory framework for 
all civil and commercial matters. On the other hand, it confirmed the application 
of Federal criminal laws in the zone, including the Federal laws on anti-money 
laundering.17 Federal Decree (No. 35 of 2004) officially created the DIFC as a 
financial free zone in Dubai with accompanying cabinet resolution setting out the 
geographic boundaries of the DIFC. Furthermore, the Dubai Law (No. 9 of 2004) 
acknowledged and confirmed the creation of the DIFC by recognising its financial 
and administrative independence, and creating essential regulatory bodies, which 
include the DIFC Authority18, Dubai Financial Services Authority19 (DFSA), and 
DIFC Courts20.

The DIFC Authority is responsible to oversee the strategic development, 
operational management and planning of the centre. It is also responsible for the 
development and administration of laws and regulations other than those related 
to financial services firms. The DFSA is an independent regulator of financial 
and related services conducted in or from the centre. The DFSA also supervises 
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regulated companies and monitors their compliance with the applicable laws and 
regulations. The DIFC Courts are the designated legal fora for resolving all civil 
and commercial laws disputes.

As for the QFC, the Qatari Law (No. 7 of 2005) became effective on 1 May 2005. 
Although the country’s first constitution had been issued in 2004, it did not actu-
ally come into effect until after the establishment of the QFC.21 However, the 
2005 Law did make brief reference to its predecessor, the Amended Provisional 
Constitution 1972. The 2005 Law sets out the structure of the QFC and estab-
lishes the independent bodies necessary for its operation. These include the QFC 
Authority, the QFC Regulatory Authority, the Civil and Commercial Court (first 
instance and appellate divisions), and the QFC Regulatory Tribunal. The func-
tions of the first three bodies are broadly similar to their Dubai counterparts and 
require no additional explanation. But it is worth noting that the QFC Regulatory 
Tribunal is established as a specialist appeals body to hear complaints raised by 
individuals and corporate bodies against decisions of the QFC Authority, Regula-
tory Authority and other QFC institutions.22 The Appellate Circuit of the Civil and 
Commercial Court shall have the jurisdiction to hear appeals against decisions of 
the First Instance Circuit, as well as appeals against decisions of the Regulatory 
Tribunal.23 Except criminal law, the QFC laws and regulations shall apply to the 
contracts, transactions and arrangements conducted by the entities established in, 
or operating from the QFC.24

As of 2019, the DIFC was home to 2,437 companies, including world leading 
banks, law firms, insurance companies and asset managers, with over 25,000 peo-
ple working in the special zone.25 The DIFC estimated that the value from DIFC 
activities amounted to US$700 billion. The size of the QFC was comparatively 
modest. In 2018, there were 492 companies, with over 12,000 people working in 
the zone.26 The QFC estimated that QFC companies held over US$20 billion of 
assets and created almost US$3 billion of revenues.

The Oxford Business Group particularly acknowledges the UAE’s banking 
industry as the biggest in the region, accounting for nearly one-third of the Gulf 
Cooperation Council (GCC) countries’ banking assets.27 According to the inves-
tigation by Forbes, half of the top 10 banks in the Middle East are from either 
the UAE or Qatar; with the rest from Saudi Arabia and Kuwait.28 The largest 
bank, QNB, is based in Qatar, whereas Emirates NBD (fourth largest) and Dubai 
Islamic Bank (tenth largest) are based in Dubai.

Are the Two Zones Providing a Bespoke Legal Framework?
The headline feature of the two Financial Centres is their ‘unique legal and regu-
latory framework is based on international standards and principles of common 
law’.29 The idea of a special financial zone with bespoke regulations based on 
common law, which is independent of its national legal system based on civil 
law, is theoretically sound. Institutional economics, which has existed for nearly 
a century, is a branch of scholarship which explores the role of institutions in eco-
nomic activities and growth. Different types of institutions have been reviewed by 
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Development of the Dubai and Qatar Financial Centres 131

scholars, including but not limited to finance, law, politics, trade, culture, technol-
ogy, education, colonial origin, etc.30 For the relationship between law, finance 
and growth, the explanation can be that law helps deepen the financial markets, 
thereby facilitating economic growth.31 The ‘Law and Finance’ scholarship seeks 
to explore the correlations between law and financial development.32 La Porta and 
colleagues examined legal rules covering the protection of corporate sharehold-
ers and creditors, the origin of these rules and the quality of their enforcement 
in 49 countries.33 They alleged that the legal environment, including both legal 
rules and their enforcement, matters for the size and extent of a country’s capital 
market. It is because a good legal environment protects the potential financiers 
against expropriation by entrepreneurs. Investors are willing to surrender funds in 
exchange for securities and therefore expand the scope of capital markets. Based 
on their findings, they claimed that civil law countries with weaker investor pro-
tection, have smaller and narrower capital markets.34 La Porta and colleagues’ 
research has been thought-provoking though at the same time controversial. It has 
received criticism from various scholars.35

Despite the controversial nature of ‘Law and Finance’, La Porta and colleagues 
have certainly raised the awareness of the role of legal institutions in financial 
development. The close link between investor protection and financial develop-
ment is in principle widely accepted by policymakers and scholars. For exam-
ple, the importance of legal institutions in fostering a good business environment 
is underlined by the World Bank’s Doing Business project.36 This project pro-
vides objective measures of business regulations and their enforcement across 
190 economies and selected cities at the subnational and regional level. The first 
Doing Business report, published in 2003, covered five indicator sets and 133 
economies. The most recent report in 2020 covers 12 areas of business regulation 
and 190 economies.

By referring to the Doing Business report, it can be seen that the overall ease 
of doing business in Qatar has been ranked 77th out of 190 economies, and the 
UAE37 has outperformed Qatar by being placed at 16th in the same ranking. In 
the context of this chapter, the ‘Resolving Insolvency’ indicator of the report is 
perhaps the most relevant. In this regard, the rankings for Qatar and the UAE are 
123th and 80th respectively. Comparing this performance with their overall ease 
of doing business rankings, it can be seen that insolvency law may not be the 
strength of their legal systems. Since both the DIFC and the QFC have, to a large 
degree, looked to the English legal system as a learning model, it may be a good 
idea to see how the UK has fared in the rankings. The UK has indeed performed 
very well by being placed at 8th in the overall ranking and 14th with respect to 
‘resolving insolvency’. A summary of these has been provided in Table 6.1. If the 
findings from the World Bank are robust, it can be seen that the two economies 
will still have plenty to learn from the English system.

It should be worth noting that in their ‘Resolving Insolvency’ indicator, the 
World Bank seeks to measure the time, cost and outcome of insolvency proceed-
ings involving domestic entities, as well as the strength of the legal framework 
applicable to judicial liquidation and reorganisation proceedings.38 Whilst time 
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132 Horace Yeung and Saleh Al-Barashdi

and cost as a parameter should not be difficult to understand, the term ‘outcome’ is 
understood in terms of recovery rate. The recovery rate is recorded as cents on the 
dollar recovered by secured creditors through judicial reorganisation, liquidation 
or debt enforcement (foreclosure or receivership) proceedings. Meanwhile, the 
strength of insolvency framework index is based on four other indices: commence-
ment of proceedings index, management of debtor’s assets index, reorganisation 
proceedings index and creditor participation index.39 A supplementary dataset that 
may be useful in assessing the strength of their insolvency law framework, but 
with a bank-specific context, will be the ratio of non-performing loans across dif-
ferent countries.40 The relevant data in the UAE and Qatar were 7.7 (2009–2020) 
and 2.0 (2000–2015) per cent respectively, which were apparently higher than, 
for example, the US (1.6; 1985–2020) and the UK (1.2; 2008–2020). This might 
suggest that the financial institutions in the latter countries have been more readily 
to claw back their lending from their insolvent debtor clients. And in this context, 
Qatar might have been doing better than the UAE according to the data.

As indicated before, both the DIFC and QFC have their own bespoke regula-
tions, and national legislations are in principle not applied in the two financial free 
zones. Federal Law (No. 9 of 2016) is the primary legislation governing insol-
vency and restructuring proceedings in the UAE (but not the financial free zones 
like the DIFC and ADGM). Until this law came into force, the UAE had no sin-
gle source of law governing insolvency procedures. The insolvency regime was 
spread across multiple sources, was rarely used, and did not reflect the growing 
trends toward restructuring.41 Meanwhile, the DIFC Insolvency Law (DIFC Law 
No. 1 of 2019) sets out the procedures that result in the reorganisation or liquida-
tion of an insolvent company within the DIFC. Its predecessor was the DIFC Law 
(No.7 of 2004). It shows that a comprehensive set of insolvency law and proce-
dures has long existed in the DIFC, more than a decade earlier than its national/
federal counterpart.

For Qatar, there is not a separate, dedicated set of insolvency law at the moment.42 
This matter is addressed in their Commercial Companies Law (Law No. 11 of 2015) 
for corporate entities. According to the Commercial Companies Law, a company 
may be dissolved and subsequently liquidated for a variety of reasons, including 
its inability to pay its debts as they come due.43 Meanwhile, the QFC Insolvency 
Regulations 2005, revised in 2013, govern the insolvency of companies within the 

Table 6.1  Performance of Qatar and the UAE in the Doing Business Ranking (Using the 
UK as a Benchmark)

Countries Overall Ease of Doing  Resolving  
Business Insolvency

Qatar 77th 123th
UAE 16th  80th
UK  8th  14th

Source: World Bank, ‘Doing Business 2020’ (2020)
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Development of the Dubai and Qatar Financial Centres 133

QFC and are ‘reasonably comprehensive’, providing for administration and either 
voluntary or compulsory winding up.44

Although a more substantive comparison of these laws is to be carried out later 
in this chapter, at first glance, both the DIFC and the QFC have managed to intro-
duce specialised regulations to address corporate insolvency issues, even at the 
time when these did not receive much attention at the national/federal level. In the 
context of this edited volume, the focus is particularly on the insolvency regimes 
for banks. There is a need to differentiate both regimes because the objective 
of maximising value for creditors is common to corporate insolvency and bank 
insolvency, but the latter regime often includes depositor protection as an addi-
tional, and sometimes explicit, statutory objective.45 In the view of Armour and 
colleagues, bank insolvency is different from that of other companies for three 
reasons.46 First, the risk of insolvency can escalate very quickly once doubts are 
raised about its financial viability. This risk is commonly known as a ‘bank run’. 
Second, the typical mechanics of bankruptcy may not be well suited to a bank. 
Third, the collapse of one single bank can potentially drag down the entire bank-
ing system or even the whole economy. It is commonly known as ‘systemic risk’. 
As a result, on top of bespoke insolvency procedures, there are also other bank 
resolution strategies to help banks turn things around.47

With specific regard to bank insolvencies, it is observed that there are two essen-
tial features which can help categorise regimes into different types.48 First, a bank 
insolvency regime can be either bespoke, or based on general insolvency laws but 
with modifications. Second, the regime can be either predominantly administra-
tive, or court-based. In the former case, the insolvency proceeding is managed by 
an administrative authority with little or no role for judicial authorities, whereas 
in the latter case, the process is predominantly driven by a liquidator who is an 
officer of the court. Under this categorisation, comparing both sides of the Atlan-
tic, it is observed that the UK has a modified bank insolvency regime, which is 
court-based; whereas, the US has a free-standing bank insolvency regime, which 
is administrative.49

The shape of a bank insolvency regime is normally determined by the banking 
law. For example, in the UK, the relevant legislation is the Banking Act 2009. In 
terms of banking law, in the UAE, the key legislations are the Federal Law (No. 
14 of 2018) regarding the Central Bank & Organisation of Financial Institutions 
and Activities, as well as the Islamic Bank Law of 1985. The prudential regula-
tor is the Central Bank of the UAE. The new law of 2018 replaces the old law 
of 1980. According to commentators, the new law can help ensure the stability 
of the UAE’s financial system by empowering the Central Bank to issue regula-
tions regarding the protection of deposits held at local financial institutions and 
the rights of depositors, as well as regulations on minimum capital requirements 
and other risk based requirements, amongst numerous other new measures intro-
duced.50 As for the DIFC, the DFSA is the competent regulator of financial ser-
vices conducted in or from DIFC (as opposed to the Central Bank of the UAE). 
According to Khan and Walker, the DFSA has adopted a regulatory approach 
modelled, at least in part, on the then Financial Services Authority in the UK.51 
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134 Horace Yeung and Saleh Al-Barashdi

The DFSA does not grant banking licences per se; instead it authorises financial 
service providers to undertake specific financial services. As opposed to the DIFC 
Insolvency Law, in which there is a set of laws labelled as such, there is not a 
‘DIFC Banking Law’. Instead, many of the core elements in a banking law are 
seen in the DFSA Rulebook Modules.52

In Qatar, Law (No. 13 of 2012) on the Issuance of the Qatar Central Bank Law 
and Regulation of Financial Institutions is the key banking legislation. This law 
updated the previous law of 2006. Quite different from Dubai and the UAE, the 
Qatar Central Bank (QCB) has been empowered by the new law to develop and 
follow up on the implementation of policies in respect of financial services, busi-
ness and other activities undertaken in the QFC.53 This may represent a potential 
overlapping role between the QCB and the Qatar Financial Centre Regulatory 
Authority (QFCRA). An additional noteworthy change in the new law is the intro-
duction of a possible bank resolution regime.54 When the QCB is of the opinion 
that a financial institution is faced with problems affecting its financial stand-
ing, then the QCB may issue a decision to merge that financial institution with 
another, stronger, financial institution.55 Also, the new law provides for temporary 
management of a financial institution if it is in danger of insolvency.56 As for the 
QFC, similar to the DIFC, there is not a set of laws labelled as the ‘QFC Banking 
Regulations’ per se, but elements of banking law can be seen in the QFC Finan-
cial Services Regulations, as well as the QFCRA Banking Business Prudential 
Rules 2014.

Given that both economies and financial centres have yet to develop a highly 
specialised bank resolution and insolvency regime, later sections will focus on 
the general insolvency law framework to reveal the extent to which the bespoke 
laws from the two financial free zones are different from (or superior/inferior 
to) their national counterparts. However, in light of the overarching objective 
of this edited volume, there will also be a part pinpointing any bank-specific 
provisions currently present in the systems. For example, as indicated earlier, 
the Qatari national banking law did seemingly introduce such an element into 
the law almost a decade ago, while the UAE’s move is relatively recent and 
extensive.

Substantive Comparison of Their Insolvency Law 
Framework
There are different theoretical underpinnings of the aims and objectives of insol-
vency law.57 One point of the debate apparently hinges on whether the law should 
serve the interests of creditors only, or those of a broad range of different constitu-
ents. In a functional set of insolvency law, there should be robust legal strategies 
to protect creditors.58 For examples, liabilities can be imposed on wrongdoing/
negligent directors.59 Also, dodgy transactions can be set aside to maximise the 
proceeds which can be duly returned to the creditors.60 Furthermore, there should 
be a variety of procedures that may come into play when a company is in trou-
ble;61 some of them may be tailored just for banks.
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Development of the Dubai and Qatar Financial Centres 135

These legal strategies will provide a framework of comparison to appraise the 
insolvency law in the DIFC and QFC respectively, with reference to their national/
federal counterparts, as well as the law of the UK.

Choices of Insolvency Procedures

In the DIFC, the DIFC Insolvency Law has provided for five ways to help a dis-
tressed company out, namely company voluntary arrangements (CVA); rehabili-
tation; administration; receivership; and winding up.

Companies in distress may be able to negotiate settlements on a variety of terms 
and such agreements may operate within a statutory format or informally and con-
tractually.62 The Law has provided the statutory procedures for CVA to take place. 
Under which, the directors will appoint a DIFC registered insolvency practitioner 
as ‘nominee’ to act in relation to the CVA and supervise its implementation.63 In 
the view of Finch and Milman, small and medium-sized companies may find a 
CVA useful, since it is generally less complex, time-consuming and costly than 
alternative procedures.64

Rehabilitation is not a terminology seen in the UK. It is a new addition to the 
2019 law, alongside administration. In other words, previously there were only 
three statutory solvency procedures available in the DIFC. According to commen-
tators, rehabilitation is a new concept which mirrors the ‘debtor-in-possession’ 
(DIP) regime of Chapter 11 bankruptcy in the US. The term refers to a debtor that 
keeps possession and control of its assets while undergoing a reorganisation under 
Chapter 11, without the appointment of a case trustee.65 A debtor will remain a 
DIP until the debtor’s plan of reorganisation is confirmed. Section 1107 of the US 
Bankruptcy Code places the debtor-in-possession in the position of a fiduciary, 
with the rights and powers of a Chapter 11 trustee, and it requires the debtor to 
perform all but the investigative functions and duties of a trustee. The DIP regime 
illustrates a fundamental difference in US and UK insolvency law.66 In general, 
the UK law is manager-displacing when the US law allows existing management 
to remain in control of the ailing company during the reorganisation process.67

Similar to rehabilitation, administration is a new addition to the regime. 
The main objective of administration is to introduce a corporate rescue cul-
ture as opposed to liquidating the company. However, as opposed to the regime 
in the UK, where there are three methods by which an administrator can be 
appointed,68 there is less flexibility in invoking the administration process in the 
DIFC. An application for the appointment of an administrator (who must be an 
insolvency practitioner) can only be made by one or more creditors where an 
application for Rehabilitation has been made and there is evidence of miscon-
duct.69 Also, the role of administrator differs. In the UK, the administrator will 
have more discretion in deciding between ‘rescuing the company as a going 
concern’, or ‘achieving a better result for the company’s creditors as a whole’ 
to wind the company up.70 In the DIFC, by comparison, the administrator will 
have a more rigid mission to ‘manage the affairs, business and property of the 
company in accordance with’ any Rehabilitation Plan or CVAs agreed.71 In other 
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136 Horace Yeung and Saleh Al-Barashdi

words, administration is intertwined with other insolvency procedures provided 
by the DIFC Insolvency Law.

As for administrative receivership, in the UK, the Enterprise Act 2002 has 
largely made it redundant.72 However, it apparently still retains a role in the DIFC. 
In brief, as opposed to the company as a whole, an administrative receiver is nor-
mally appointed to represent the interests of specific creditors.73

Winding up, also called liquidation, is normally considered as a procedure of 
last resort.74 It involves a liquidator being appointed to take control of the com-
pany and to collect, realise and distribute its assets to creditors according to their 
legal priority. In the UK, there are two routes to liquidating an insolvent com-
pany: a creditors’ voluntary liquidation and a compulsory liquidation.75 The two 
are different in a number of ways.76 In the latter, the powers of directors are termi-
nated and they are removed from their office immediately, whereas in the former, 
they will retain their office for a short time, though their powers will be severely 
restricted. In a voluntary liquidation, creditors are in control as opposed to the 
court; liquidators can exercise their powers more freely without the sanction of 
the court. Also, a compulsory liquidation will in principle lead to an automatic 
stay of all proceedings against the company. In the case of a voluntary liquidation, 
the liquidator will need to apply for a stay. Such a dichotomy of voluntary and 
compulsory winding up is followed by the DIFC.77

In the view of Philips and Rolls, the QFC’s legal framework in this regard is 
derived from English law.78 In a QFC case regarding application for a winding 
up order, their Civil and Commercial Court acknowledged that their insolvency 
rules derive ‘from concepts that formed part of the law of England and other com-
mon law countries’ and they will provide ‘useful guides to the interpretation of 
the Qatari legislation.’79 The QFC insolvency procedures include administration, 
winding up, and company arrangements.80 Comparing the QFC framework with 
the aforementioned DIFC and UK frameworks, it is worth noting that the QFC 
has more faithfully followed the UK approach, while the DIFC has also drawn 
on the US experience. Meanwhile, the QFC has not followed the UK approach 
wholesale. For example, administrative receivership, which is arguably redundant 
in the UK, is not seen in the QFC framework.

After looking at the two financial free zones, it is time to turn to their national/
federal counterparts. As mentioned before, the UAE had had no single source of 
law governing bankruptcy procedures until the UAE Bankruptcy Law came into 
force on 29 December 2016. It shows that the DIFC Insolvency Law could be 
considered as pioneering in the country for around a decade before 2016 during a 
period when the country did not have a proper set of law in the area. In line with 
other forms of UAE legislations historically, the insolvency law has been influ-
enced by French civil law traditions.81 At the same time, it seeks to incorporate 
best practice concepts found in German, English and US insolvency legislations.82 
Under the 2016 law, the regime offers two court procedures.83 First, a court-based 
distressed company-led process which can be used by a company that is in finan-
cial difficulties but is not yet technically insolvent, known as a Protective Com-
position Procedure (PCP). Second, a formal bankruptcy that is split into a rescue 
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Development of the Dubai and Qatar Financial Centres 137

process (similar to the PCP) or liquidation. The PCP allows a company in finan-
cial difficulties to reach a binding agreement with its creditors as an alternative 
to filing for bankruptcy. The PCP follows the French sauvegarde model, where 
a debtor experiencing financial difficulties but is not yet insolvent, or has been 
in a state of over-indebtedness, or has ceased making payments for fewer than 
30 consecutive business days, proposes a compromise with its creditors. A PCP 
application can only be made by the debtor or the court; it cannot be made by 
creditors. The PCP, in addition to French law, seeks to build upon useful features 
of US bankruptcy law as well.84 Firstly, debtor-in-possession priority funding is 
permitted which may be secured or unsecured. Secondly, ipso-facto provisions 
exist to prevent contractual counterparties from using insolvency-linked termina-
tion provisions provided the debtor complies with its obligations under the plan. 
Thirdly, a supervisory creditor committee may be appointed.

As for Qatar, the matters of corporate insolvency are dealt with by the company 
law. The relevant part is contained in Part 11 of the Qatari company law85 and is 
relatively brief. It essentially only provides for liquidation, which can be effected 
voluntarily (e.g., by agreement of the shareholders) or involuntarily (e.g., by court 
order).86 It can be seen that the Qatari regulation is arguably the least developed 
in this area, in comparison to other regimes discussed earlier.87 For example, as 
observed by Boast and Martyndale-Howard, with the exception of Qatar and 
Kuwait, all other GCC countries have now introduced new insolvency and bank-
ruptcy laws, amidst a recent wave of these laws introduced in the region.88 This 
perhaps coincides with the Doing Business rankings discussed earlier that Qatar 
did not do so well in resolving insolvency. It is also observed that, during the 
writing of this chapter by the authors, the Qatari situation is the least documented, 
making the research of it particularly difficult.

Directors’ Liabilities

When a company is still a going concern, directors owe their fiduciary duties to 
the company as a whole.89 During this time, in the UK for example, a director 
is subject to seven statutory duties.90 However, in their survey of seven major 
jurisdictions, Armour and colleagues observe that directors may also be held per-
sonally liable to creditors resulting from the board’s negligence or fraud to credi-
tors when the company is, or is nearly insolvent.91 In this context and in the UK, 
there are personal liabilities for the directors in the cases of fraudulent trading and 
wrongful trading.92 There are several key differences between the two.93 First, the 
former involves fraud or dishonesty and the latter involves negligence. Further, 
the scope of the former is broader than the latter in a sense that only directors can 
be proceeded against for wrongful trading, but any person knowingly a party to 
the carrying on of the business to defraud creditors or for any fraudulent purpose 
can be liable. Third, wrongful trading entails civil liability only, whereas fraudu-
lent trading is criminal.

The DIFC Company Law (No. 5 of 2018) has transplanted in entirety the 
seven director duties from the UK Companies Act 2006.94 Likewise, the DIFC 
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138 Horace Yeung and Saleh Al-Barashdi

Insolvency Law includes both fraudulent trading and wrongful trading. But the 
problem will be, the criminal liability of fraudulent trading in the UK is provided 
by Section 993 of the Companies Act 2006 which runs in parallel with Section 213 
of the Insolvency Act 1986. It is provided under Section 993 that a person guilty 
of fraudulent trading is liable to imprisonment for a term up to ten years and/or a 
fine. Nonetheless, the DIFC as a jurisdiction does not deal with criminal matters, 
although it is possible to impose administrative fines.95 The DIFC Insolvency Law 
does provide for the remedy of fraudulent trading and wrongful trading, which 
is largely civil and compensatory in nature. A fine is not mentioned in either the 
DIFC Company Law or Insolvency Law in relation to fraudulent trading, let alone 
imprisonment.

In contrast to the DIFC where there is a rather wholesale transplant of the UK’s 
directors’ duties, the list of five directors’ duties at the QFC is framed differently. 
There is a general duty to ask directors to ‘act honestly and in good faith with a 
view to the best interests of the company.’96 The duty to act in accordance with 
the company’s constitution and to exercise independent judgement is combined 
into one, as opposed to two separate duties as in the DIFC and the UK.97 The duty 
of care, skills and diligence is apparently the same one with the DIFC and the UK 
and a dual subjective and objective test will be used.98 The fourth and fifth duties 
are concerned with conflicts of interests and the wordings are different from the 
comparable duties as in the DIFC and the UK.99 In contrast, as for fraudulent and 
wrongful trading, the approach in the QFC is almost the same.100 Similar to the 
DIFC, the QFC does not deal with criminal matters, but the authorities have the 
power to impose financial penalties.101

After looking at the two financial free zones, once again it is time to turn to 
their national/federal counterparts. In the UAE, the criminal liabilities of mem-
bers of the board of directors, and the managers of the company are stipulated 
in Article 198 of the UAE Insolvency Law. A sliding scale of punitive measures 
(again including potential prison sentences and substantial fines) is included for 
other mismanagement or wrongful conduct which the Court finds has precipitated 
the failure of the company and caused losses to creditors.102 It is worth noting that 
there is an obligation for the directors to contribute to the losses of the company 
in whole or in part if creditors make less than 20 per cent recovery, when their 
respective liability for the losses of the company is established pursuant to the 
provisions of the UAE Commercial Companies Law.103 However, in the UAE, the 
duties of directors as provided in the company law are quite brief.104

As for Qatar, Slawotsky and Truby believe that the Qatari company law pro-
vides two basic duties for directors: duties of loyalty and due care.105 In relation to 
the former, the law prohibits directors from engaging in conduct that raises ques-
tions regarding loyalty such as participating in competing businesses, engaging in 
self-interested transactions, obtaining cash loans from the company, or exploiting 
insider information.106 As for the latter, the law provides that the directors are 
jointly responsible for managerial mistakes.107 Slawotsky and Truby criticise that 
the duty of care in Qatar is rather ‘open-ended and undefined’.108 In the insol-
vency of a company, if the directors are fraudulently involved, they are liable to 
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Development of the Dubai and Qatar Financial Centres 139

imprisonment and/or a fine.109 If the directors are negligent, they are jointly liable 
for the obligations of the company.110

Avoidance of Transactions

In addition to pursuing claims against directors who may be liable to the com-
pany for breach of their duties or any other wrongdoings, a liquidator will seek 
to ‘claw back’ assets which the company should not have disposed of, in order 
to maximise the return to those entitled to the assets on a winding up.111 The 
mode of adjustment to these vulnerable/problematic transactions takes a variety 
of forms.112 In some cases, the transaction can be automatically rendered void.113 
In other cases, the liquidation is given the right to apply for an order reversing 
its effect. A third type is that the transaction may be set aside or varied.114 In the 
UK, there are provisions in the Insolvency Act 1986, which deal with transactions 
at an undervalue, and preferences.115 The former is aimed at improper reduction 
of the company’s net asset value and is conceptually linked to the common law 
anti-deprivation rule, while the latter is linked to the common law pari passu 
principle and addresses unfair advantage towards specific creditors.116 In either 
case, transactions are reversible at the discretion of the court on the application 
of the liquidator.

The law on antecedent transactions in the DIFC is set out in Articles 132 to 135 
of the DIFC Insolvency Law. It is predominantly focused on three key areas: (a) 
transactions entered into at an undervalue; (b) preferences given to a creditor of 
the company or a guarantor of the company’s liabilities; and (c) invalid security 
interests granted in favour of a person connected with the company.117 It can be 
seen that the regime is seemingly a reproduction of the one in the UK. As for 
the national/federal regime, Article 168 of the UAE Insolvency law sets out five 
categories of transactions which are vulnerable to be set aside.118 Although the 
arrangement looks slightly different, these five categories do not go much beyond 
the two limbs of transactions at an undervalue and preferences.

As for the QFC, the framework is almost the same one as seen in the DIFC. 
There are four articles in ‘Section 5: Antecedent Transactions’. Three of them deal 
with transactions at an undervalue119, preferences120, and invalid security inter-
ests121 respectively. The remaining article deals with the relevant time of the vul-
nerable transactions.122 In the case of a transaction involving a connected person, 
the relevant time period will be two years before the commencement of liquidation 
or administration; and in a normal case, transactions within a period of six months 
will be covered. This illustrates a difference in approach across these jurisdictions 
on how they define ‘relevant time’. The QFC approach in distinguishing a con-
nected transaction is also seen for the regulation of preferences under the DIFC 
and UK laws. Meanwhile, in the DIFC and UK, the period for transactions at an 
undervalue is in all cases two years. Under the UAE law, the relevant period for 
both transactions at an undervalue and preferences is two years.

As for the national regime in Qatar, it is alleged that the court may go back 
two years from the commencement of bankruptcy to claw back preferences.123 
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140 Horace Yeung and Saleh Al-Barashdi

However, as opposed to a very clear avoidance provision, there is seemingly one 
vague section in their company law to that effect.124 One difficulty associated with 
Qatar is, as aforementioned, there is no dedicated insolvency law. Even if there 
are provisions dealing with insolvency in their company law, they are brief. More 
problematically, according to empirical evidence, Qatar has reported very low 
usage of their insolvency systems.125 It is fair to say that their existing system has 
been both underdeveloped and untested.

Bank-Specific Provisions

As discussed towards the beginning of this chapter, there are two broad models 
addressing the insolvency of banks: bespoke; or based on general insolvency laws 
but with modifications, normally by banking law. The UAE and Qatar (as well as 
their Financial Centres) have clearly not yet reached a stage of having a bespoke 
bank insolvency law. Therefore, it is fair to suggest that they have followed the 
latter model, which is practised by, for example, the UK. As demonstrated earlier, 
the DIFC and the QFC have frequently transplanted/borrowed from the UK sys-
tem in their regimes. In this part, the discussion will therefore start from briefly 
examining the UK system before moving on to the UAE and Qatar (and their 
Financial Centres).

In the UK, a special bank resolution regime was enabled by Parts 1–3 of the 
Banking Act 2009. Cranston and colleagues observe that this regime differ from 
general corporate insolvency procedures in a number of ways, including in:  
(i) the triggers for enlivening their operation; (ii) the choice of forum for their 
exercise, and the choice of decision-maker (or, resolution authority) and its pow-
ers; and (iii) the scope for intervention and challenge by disaffected stakehold-
ers.126 In relation to the first element of differences, early intervention is desirable 
as opposed to action after the actual point of balance sheet insolvency. As a 
consequence, bank resolution regimes will likely permit the commencement of 
proceedings on a range of pre-insolvency grounds.127 In relation to the second 
element, there is a wider range of actions that can potentially be taken by a bank 
regulator.128 These include transfer of all or part of the business of the bank to 
a commercial purchaser; transfer to a bridge entity controlled by the Bank of 
England; transfer of all or part of the business of the bank (or bridge bank) to an 
asset management vehicle controlled by the Bank of England, for eventual sale or 
orderly wind down; the bail-in tool; and transfer to temporary public sector own-
ership. The third element can be reflected in a ‘no creditor worse off’ principle, 
under which that creditors should not be left worse off than they would have been 
in an ordinary liquidation.129 Disgruntled creditors may challenge in a court to the 
decisions/actions of a regulatory/resolution authority.

For Qatar, as discussed earlier, their Banking Law of 2012 has already intro-
duced some of these elements into their national regime. Their bank resolution 
regime notably includes merging or interim administration.130 According to Arti-
cle 173 of the 2012 Law, if a financial institution experiences financial difficul-
ties that have a material effect on its financial position, the QCB may ‘issue a 
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resolution that it be merged with another financial institution, with the approval 
of the financial institution that is to be merged with.’ Article 176 of the same law 
also stipulates that, if a bank becomes threatened with insolvency financially, or 
upon its request, the QCB is granted the authority by means of resolution, for a 
specified period of time, to place the institution under interim administration. The 
pre-insolvency triggers include:131

1) If it stops paying its financial obligations as they become due
2) If it loses half of shareholders’ equity rights or does not maintain the capital 

adequacy ratio set by the Bank, unless there is a plan to cover the required 
amount of the deficit within the period specified by the Bank

3) If the financial institution in the host country is exposed to the risk of  
bankruptcy or insolvency, at the discretion of the Bank

As discussed earlier, considering that the regulatory competence of the QCB 
will indeed extend to activities and entities within the QFC, it is expected that the 
same provisions will also apply there.

As to the UAE, their new Banking Law of 2018 provides a set of broad princi-
ples on which a recovery and resolution action or liquidation of a deposit-taking 
licenced financial institution can take place.132 Meanwhile, the law has left the 
actual substantive formulation of a recovery and resolution regime to the regula-
tors at the Emirati/financial zone level.133 As a result of a consultation in Janu-
ary 2020, a new recovery and resolution regime for DIFC banks and certain other 
authorised financial institutions which experience financial difficulty came into 
force in April 2021. This new regime is set forth in the Regulatory Law (DIFC 
Law No.1 of 2004) (as amended by Regulatory Law Amendment Law, DIFC Law 
No. 1 of 2021) and a new Recovery and Resolution (RAR) Module of the DFSA 
Rulebook. According to commentators, the regime is based on international best 
practices and draws on the Financial Stability Board’s ‘Key Attributes on Effec-
tive Resolution Regimes for Financial Institutions’ and the Basel Committee on 
Banking Supervision’s Guidelines for identifying and dealing with weak banks.134

The Regulatory Law now grants the DFSA early intervention powers allowing 
the regulator to direct the bank or institution to take certain actions (such as draw-
ing up a corrective plan and/or call a shareholders’ meeting), where its liquidity or 
solvency is impaired, or may soon be impaired unless action is taken.135 Further-
more, the DFSA, now designated as the resolution authority for banks, has new 
powers.136 The RAR Module sets out more detailed rules covering application and 
interpretation, recovery and resolution planning, resolution, and miscellaneous 
(Management Information Systems). The general insolvency law will still apply, 
unless it is inconsistent with the bank-specific provisions.137

Conclusion
According to a 2011 World Bank policy research paper, the very first line was 
a rather powerful statement, ‘The insolvency systems in the MENA region are 
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142 Horace Yeung and Saleh Al-Barashdi

by and large underdeveloped’.138 Needless to say, much has changed in this 
past decade and it is unfair to apply this observation to nowadays. For exam-
ple, the UAE introduced its insolvency law in 2016, alongside development 
around GCC countries such as Oman, where a change within the regime has 
been witnessed very recently with the introduction of a bespoke Bankruptcy 
Law which repealed the regime originally contained in its Civil Transactions 
Law (Commercial Code).139 In light of the fact that the UAE Insolvency law is 
relatively new, and Qatar has yet to have a dedicated set of insolvency law, it is 
fair to say the two financial free zones, at least for a long period of time, have 
had more sophisticated laws in this area, relative to their national counterparts, 
to entice entrepreneurs, traders and investors. The fact that they have trans-
planted common law, as well as English legal principles should be welcome by 
international investors. According to empirical evidence, English law is argu-
ably the most common choice of governing law in international commercial 
transactions.140

Needless to say, the idea of a distinct common law commercial/financial zone is 
in principle appealing which prompted the ADGM and the AIFC to follow in the 
footsteps of the DIFC and the QFC. According to commentators, ‘Middle Eastern 
financial centres, particularly Qatar and Dubai, are set to become major regional 
financial locations’.141

As seen from the investigation in this chapter, the DIFC and the QFC have in 
general quite faithfully followed and transplanted relevant English and/or interna-
tional legal principles into their jurisdictions. Terms like administration, wrongful 
trading and transactions at an undervalue should hardly be unknown to English 
lawyers. However, it is also worth noting that the two financial centres have not 
only learnt from the UK. The newly added Rehabilitation arrangement in the 
DIFC is a resemblance to the US Chapter 11 ‘debtor-in-possession’ regime. Also, 
one more addition in the 2019 law, which was not discussed in this chapter, is the 
incorporation of the UNCITRAL Model Law on Cross-Border Insolvency to more 
effectively address cross-border insolvency proceedings.142

With specific regards to a bank resolution and recovery regime, in both coun-
tries and their respective Financial Centres, general insolvency law still largely 
applies but with modifications enabled by their respective banking law. Qatar 
clearly had taken action earlier than the UAE in developing their regime in this 
regard, but the UAE caught up very recently as seen by their more detailed rules 
introduced under a reform within the DIFC in April 2021.
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