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Abstract

This article examines Oman’s Commercial Code’s preventive composition scheme 
with creditors. Various conditions that a trader needs to meet in order to apply for pre-
ventive composition are highlighted. Then, the issues of management displacement, 
of staying creditors’ actions during the proceedings and of cramming-down dissenting 
creditors are examined. The article concludes by demonstrating that the preventive 
composition scheme in Oman is far from being a rescue scheme.
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1 Introduction

Whether they have a separate bankruptcy/insolvency law or not, each country 
has some rules designed to deal with the insolvency of traders.1 However, the 

1   Some countries have a separate bankruptcy/insolvency law, such as the US Bankruptcy Act 
1978, the UK Insolvency Act 1986 & Enterprise Act 2002, the French Business Safeguard Act 
2006, the German Company Restructuring Facilitation Act 2012, and the Chinese Enterprise 
Insolvency Law of the People’s Republic of China 2007. However, countries such as Oman, the 
UAE, Egypt and Jordan do not have a separate bankruptcy law. Rather, their Commercial Codes 
and Commercial Companies Laws provide a framework for the bankruptcy of traders and liq-
uidation of companies. See for example, Oman’s Commercial Code 1990 (Arts. 579-786) and 
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types of bankruptcy procedures available differ from country to country.2 For 
example, in England there are five insolvency procedures: administration, ad-
ministrative receivership, company voluntary arrangement (CVA), scheme of 
arrangement and liquidation procedures. In the United States, there are two 
bankruptcy procedures: Chapter 11 reorganisation and Chapter 7 liquidation. 
Their features differ.3 For instance, under the US Chapter 11, directors retain 
their position,4 but during administration procedures in England they are re-
moved.5 Also, whereas the purpose of the receivership procedure in England 
is to protect the interests of a floating charge holder by appointing a receiver,6 

Commercial Companies Law 1974 (Arts. 14-45); the UAE’s Commercial Transaction Law 1993 
(Arts. 645-900) and Commercial Companies Law 1984 (Arts. 281-312); Egypt’s Commercial Act 
1999 (Arts. 550-772) and Joint Stock Companies, Partnerships Limited by Shares & Limited 
Liability Companies Law 1998 (Arts. 137-154); and Jordan’s Commercial Act 1966 (Arts. 290-
477) and Companies Law 1997 (Arts. 32-40, 252-272 and 285).

2   Germany has two insolvency procedures, one that leads to liquidation and one that leads 
to an insolvency plan. The procedures currently available in France are a liquidation pro-
cedure, a mandate ad hoc procedure, a conciliation procedure, a safeguard procedure and 
redressement judiciaire; for more on various insolvency procedures in these jurisdictions 
see D. O’Kane & P. Bawlf, Global Guide to Corporate Bankruptcy: A Comprehensive Guide to 
Corporate Bankruptcy and a Survey of Global Corporate Bankruptcy Regimes (Tokyo: Nomura 
International, 2010), 45-79, online at http://www.scribd.com/doc/59845050/Bankruptcy-
Guide, accessed 19 April 2015. In Oman, the UAE, Egypt and Jordan there are three types 
of bankruptcy procedures: bankruptcy, liquidation for companies and preventive compo-
sition procedures. For discussion of common features of some Arab countries’ bankruptcy 
laws see M. Uttamchandani, ‘“No way out”: The lack of efficient insolvency regimes in the 
MENA region’, March 2011, World Bank Policy Research Working Paper No. 5609, online at 
http://elibrary.worldbank.org/doi/book/10.1596/1813-9450-5609, accessed 19 April 2015; also, 
R. McNally, ‘Insolvency regimes in the MENA region’, June 2014, online at http://lebanon 
.lawi.asia, accessed 19 April 2015.

3   See G. Moss, ‘Chapter 11: An English lawyer critique’, Insolvency International 11 (1998): 17; 
J. Franks & W. Torous, ‘Lessons from a comparison of US and UK Insolvency Code’, OREP 
8(3) (1992): 70; J. Westbrook, ‘A comparison of bankruptcy reorganisation in the US with the 
administration procedure in the UK’, IlP 6 (1999): 86; G. McCormack, ‘Apples & oranges? 
Corporate rescue and functional convergence in the US and UK’, IIR 18(2) (2009): 109.

4    UK Insolvency Act 1986, ss. 13 and 14.
5   P. Wood, Principles of International Insolvency (London: Sweet & Maxwell, 2007), 42.
6   Insolvency Act 1986, s. 230(2); R. Goode, Principles of Corporate Insolvency Law, 4th ed. 

(London: Sweet & Maxwell, 2011), 320.
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the purpose of both the administration regime7 and the US Chapter 118 is gen-
erally to rehabilitate company business in order to protect the interest of all 
creditors.

At present, Oman does not have a separate bankruptcy law. Both the Omani 
Commercial Code 1990 (CC) and the Omani Commercial Companies Law 1974 
(CCL) incorporate some articles9 that deal with the bankruptcy of traders.10 
Part four of the Commercial Code is called ‘Preventive Composition from 
Bankruptcy’. Thus, preventive composition (also referred to as “scheme of ar-
rangement with creditors) is an alternative available for a distressed trader to 
avoid a declaration of bankruptcy and to continue operating a business if an 
agreement with creditors has been reached. The aim of this article is to ex-
amine this alternative by highlighting the requirements for applying for the 
preventive composition scheme. A number of issues, including management 
displacement, staying creditors’ actions and cramming-down dissenting credi-
tors, will be discussed. Finally, this article will demonstrate that Oman’s cur-
rent preventive composition scheme cannot be deemed a rescue scheme.

2 Eligibility to Applying for the Preventive Composition Scheme

The trader himself must make an application for a preventive composition.11 
Unlike in a bankruptcy procedure,12 neither the court or the creditors are eli-
gible to submit such an application. Therefore, preventive composition is only 
open to traders and companies facing difficulties in making payments to their 

7    A. Keay & P. Walton, Insolvency Law: Corporate and Personal (Harlow: Pearson Longman, 
2003), 92; Goode, supra note 6, at 394; P. Okoli, ‘Rescue culture in the United Kingdom: 
Realities and the need for a delicate balancing act’, ICCLR 23(2) (2012): 61-65, at 62.

8    H. Dahl, ‘USA: Bankruptcy under Chapter 11’, IBLJ 5 (1992): 555; G. McCormack, ‘Control 
and corporate rescue: An Anglo-American evaluation’, ICLQ 56(3) (2007): 517; M. Coleman 
& M. Kirschner, ‘The case in favour of the US Chapter 11 reorganisation system: Debunking 
the myths and mischaracterisations’, ICCLR 4 (1993): 363.

9     CC, Arts. 579-786; and CCL, Arts. 14-45.
10   ‘Trader’ refers to individual merchants and companies; see CC, Art. 16.
11   Ibid., Art. 753: ‘A trader whose financial affairs are so disturbed as to lead to a suspension 

of payments may apply for a preventive composition provided that he has not committed 
fraud or gross fault and that he has continuously carried on business during the two years 
preceding the submission of the application’.

12   Ibid., Art. 579.



83Preventive Composition Scheme in Oman as a Rescue Scheme

Arab Law Quarterly 32 (2018) 80-97

creditors. In the case of a company, the representative director13 should make 
the application for a composition on behalf of the company. However, the di-
rector of a general or limited partnership is only permitted to submit an ap-
plication if he obtains the consent of a majority of the partners. In the case of 
joint stock companies, he requires the consent of the ordinary general assem-
bly; and in the case of limited liability companies, the consent of the partners’ 
committee.14

A sole merchant or company is further restricted in requesting preventive 
composition15 by three conditions set out in Article 753 of the Commercial 
Code:

1. there must have been a disturbance of the trader’s business;
2. the trader must not have committed fraud or gross fault; and
3. the trader must have been trading continuously for at least two years be-

fore submitting the application.

2.1 Disturbance of the Trader’s Business
Article 753 of the Commercial Code states that any individual trader or com-
pany whose financial affairs are so disturbed as to lead to a suspension of 
payment, may apply for a composition with its creditors. Unlike the case in 
bankruptcy, cessation of payment of a commercial debt is not a prerequisite 
for initiating a composition scheme; the disturbance or instability of business 
activities in a manner that leads to such a cessation is sufficient.16 However, 
the criteria to be used to determine the level of business disruption and its 
consequence on paying debts are not defined. In this case, the court must as-
sess the level of disturbance and its effect on paying debts.17 This is clearly 
stated by Article 758, whereby the trader is required to present a number of 
documents to the court before it approves the commencement of such com-
position. These documents are: the trader’s application, an explanation of 
the disruption of his business activities, a detailed composition proposal and 

13   Ibid., Art. 755: ‘With the exception of joint venture, preventive composition may be 
granted to any commercial company which fulfils the conditions stipulated in Article 
753. However, composition may not be granted to a company which is in the process of 
liquidation’.

14   Ibid.
15   Ibid., Art. 753; S. Al-Hinai, Preventive Composition Scheme, MSc Thesis, College of Law, 

Sultan Qaboos University, Muscat, 2010, 27-47.
16    CC, Art. 753; Al-Hinai, supra note 15, at 33.
17   Al-Hinai, ibid., at 37.
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 various other documents (including the principal commercial books, a copy of 
the balance sheet and profit and loss account, a list of creditors, and a detailed 
statement of personal expenses18 over the two years preceding the applica-
tion for composition).19 If a company submits a request for preventive com-
position, there are additional documentary requirements, including a certified 
copy of the company’s articles of association and a copy of the resolution of 
the partners or the general assembly consenting to the presentation of the ap-
plication leading to a composition with the creditors.20

Further, since any trader whose business activities are disturbed is allowed 
to submit a composition application, it is rightly argued that it is inevitable 
that any trader who has already stopped paying commercial debts should 
be eligible to request a preventive composition.21 Thus, once a cessation of 
payment takes place, the trader is allowed to initiate a composition scheme 
application.22

When the debtor realises that there are problems with his business activi-
ties or he ceases paying a commercial debt that is due, he has the right to re-
quest a preventive arrangement to be concluded with his creditors. Oman’s 
Commercial Code does not set a time limit for submitting such a request, so 
a trader has the right to submit a composition application at any time. The 
Omani position differs from the Egyptian position,23 where the trader is re-
quired to apply within 14 days (20 days in the UAE)24 of being unable to make 
payment. If this period has elapsed, the trader cannot request a preventive 
composition scheme. It is claimed that the reason for stipulating an exact pe-
riod is to encourage the trader to request a preventive composition at an early 
stage and to protect the creditors’ interests.25 However, in this regard, this ar-
ticle argues that the approach adopted by the Omani legislator provides more 
flexibility for the trader, in that it gives him the chance to initiate a formal 
scheme of arrangement with his creditors as long as the adjudication of bank-
ruptcy is not declared. Restricting the period of submission to 14 or 20 days 
from cessation of payment means that both the trader and his creditors have 
to bear the cost and the length of bankruptcy procedures. It also means that 

18   This includes his travel expenses, expenses paid to his family and entertainment expenses.
19    CC, Art. 758.
20   Ibid., Art. 759.
21   Al-Hinai, supra note 15, at 34.
22   Ibid.
23   Egypt’s Commercial Law 1999, Art. 553.
24   The UAE’s Commercial Transaction Law 1993, Art. 831.
25   Al-Hinai, supra note 15, at 36.
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any attempt to rescue the company would be hampered since the only avail-
able alternative is bankruptcy proceedings, in which the affairs of the business 
would be liquidated.

2.2 Non-committal of Fraud or Gross Fault
A trader cannot just allege that his business activities are so disrupted as to 
lead to a cessation of payment. He also must prove that such a disturbance 
was not caused by his gross fault or fraud.26 Hence the trader cannot initiate a 
composition scheme if it can be proved that he committed an act of fraud (for 
example, by concealing some of his assets with the intention of obtaining a 
preventive composition with his creditors).27

Even though the Commercial Code does not state what is meant by gross 
fault28 or an act of fraud per se, both Oman’s Commercial Code and Penal Law 
provide a number of circumstances that, if committed, could lead to fraud 
or gross fault. Article 784 of the Commercial Code lists a number of acts that 
amount to fraud committed by the trader, including exaggerating the valua-
tion of his assets in order to persuade the court to commence a preventive 
composition with his creditors; deliberately enabling a fictitious creditor to 
participate in voting on the composition; or deliberately omitting to mention 
a creditor within the list of creditors. Further, Article 302 of Oman’s Penal Law 
gives a number of circumstances that amount to gross fault, including if the 

26    CC, Art. 753.
27   Ibid., Art. 784: ‘The debtor shall be punishable by imprisonment for a term of no less than 

one year and no more than five years (i) if he deliberately conceals all or some of his assets 
or has exaggerates the evaluation thereof with an intent to obtaining preventive composi-
tion; (ii) if he deliberately enables a fictitious creditors who is forbidden from participat-
ing in preventive composition or who exaggerates his debt to participate in the discussion 
and voting or deliberately leaves him to participate therein’; and (iii) if he deliberately 
omits to mention a creditor in the list of creditors’.

28   Gross fault can be defined as recklessness, gross carelessness or gross negligence. M. Kurer, 
K. Gunther & L. The, Warranties and Disclaimers: Limitation of Liability in Consumer-
Related Transactions (Dordrecht: Kluwer Law International, 2002), 164. It is also stated 
that ‘in the absence of a legal definition of gross fault, it fell to case-law to clarify the 
terms of this liability. It was the legislator’s intention that this gross fault was defined as 
a wrong committed in a factual situation which forced it to be considered as particularly 
grave, indeed inexcusable’. J. Bell, A. Dashwood & A. Ward, The Cambridge Yearbook of 
European Legal Studies (Oxford: Hart Publishing, 2004), 22. In dealing with the notion of 
fault or gross negligence, it has been argued that determining the exact definition of gross 
negligence should be left to the discretion of the courts. J. Baudouin & A. Linden, Tort Law 
in Canada (Dordrecht: Kluwer Law International, 2010), 81-82.
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trader’s personal expenses being high compared to his normal spending, or he 
gambled using the company’s money.

2.3 Trading Continuously for at Least Two Years
A trader must also demonstrate that he has traded continuously for at least 
two years before submitting the application.29 So if a trader closed his shop 
or postponed his business during these two years, he is ineligible to request a 
preventive composition scheme. Such a requirement arguably reflects the leg-
islator’s intention that only more established traders benefit from the scheme. 
In fact, any trader—the more established trader included—who postpones 
trading, even briefly, within this period is unable to submit a composition ap-
plication, and must instead rely on bankruptcy proceedings. This article argues 
that all honest traders, new and established, must be given recourse to the pre-
ventive composition scheme; any trader may face a temporary financial crisis.

3 Opening of Preventive Composition Proceedings

As soon as a trader submits a preventive composition application accompa-
nied by all the required documents, the court examines it.30 During this ex-
amination phase, the court might order that all necessary measures be taken 
to safeguard the assets of the trader pending the determination of the appli-
cation.31 Article 763 of the Commercial Code provides that the court should 
reject the application if the debtor fails to state the causes of the disturbance 
of his business activities, if required documents are missing or if the trader 
has previously been convicted of fraudulent bankruptcy, forgery, theft, fraud, 
breach of trust or embezzlement of public funds. Having dismissed the debtor’s 
request, the court can initiate a bankruptcy proceeding if the conditions are 
met.32 If the court does decide to accept the request, it must order the opening 

29    CC, Art. 753. This is also the case in Egypt (Egyptian Commercial Code, Art. 762). However, 
the case in Bahrain and the UAE differs: the trader has to demonstrate that he traded 
continuously for only one year (see Bankruptcy and Preventive Composition Scheme Act 
1987, Art. 177, and the UAE’s Commercial Transactions Law 1993, Art. 833).

30    CC, Art. 762: ‘The Court shall consider the application for composition. The Court may 
order that the necessary measures be taken for preserving the assets of the debtor pend-
ing decision on the application for the preventive composition. The Court shall make its 
decision in respect of the application for composition as a matter of urgency’.

31   Ibid., Art. 762.
32   Ibid., Art. 763.
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of composition proceedings.33 Article 764 states that such an order must also 
appoint one of its member judges34 as a commissioner for preventive composi-
tion to supervise the proceedings; appoint one or more composition  trustees35 
to carry out the proceedings; and set a date within 30 days from the date of the 
opening of the proceedings for creditors’ meeting to verify debts and discuss 
the proposal.36

3.1 Management of the Business during Preventive Composition 
Proceedings

Unlike in bankruptcy, during preventive composition proceedings, the trader 
retains the right to administer his assets under the supervision of the compo-
sition trustee.37 However, in order to protect the creditors’ interests, without 
prior permission from the composition trustee, the trader is forbidden from a 
number of activities not required for the continuation of his normal business 

33   Ibid., Art. 764: ‘If the court decides to accept the application, it shall order commence-
ment of the proceeding for the preventive composition’.

34   It is a court-appointed official who is empowered to oversee the whole composition pro-
cess and make all the necessary arrangements for its completion. However, one of the 
main issues under the current regime in Oman is that judges revolve between different 
courts, dealing with different subject matters, and there are no specialised bankruptcy 
judges who deal only with bankruptcy and composition cases.

35   In order to ensure the neutrality of the trustee, Art. 764 provides that neither the spouse 
of the trader nor relative or relative by marriage to the fourth generation may be appoint-
ed as a composition trustee. Also, the trustee must not be a person who was a partner, em-
ployee, accountant or agent of the trader during the three years preceding the initiation 
of the preventive composition procedure. It is important to note that, at present, Oman 
does not have a regulation in place for bankruptcy or preventive composition trustees, 
nor there is a programme whereby sufficient training for a number of professionals is pro-
vided. As a result, the trustee is not required to have a particular qualification or obtain 
specific training.

36   Ibid.
37   Ibid., Art. 774: ‘The debtor shall continue to manage his properties under the control of 

the composition trustee after passing the judgement for the commencement of the pre-
ventive composition. He shall be entitled to carry out all normal acts necessitated by his 
business. However, any gifts made by the debtor following the passing of the said judge-
ment shall not be valid towards the creditors. Furthermore, the debtor may not after the 
passing of the said judgement enter into any compromise or mortgage of whatever na-
ture, or make a disposal if not required for carrying on his ordinary activities, unless he 
has obtained permission to do so from the designated judge. Any disposal to the contrary 
shall not be valid towards the creditors’.
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activities.38 Such activities include granting gifts, disposing of assets by mort-
gage and transferring ownership.39 The composition trustee’s40 role is not to 
intervene in the management of the business−it is merely to supervise the 
trader’s actions and report to the commissioner.41

An insolvency regime’s efficiency can be assessed on the basis of a num-
ber of criteria.42 The extent to which the regime incentivises directors to file 
early for the process is one of them.43 In this regard, the difference between 
the US Chapter 11 and the UK administration regime is that in the UK, once 
the administrator is appointed, the management of the company is removed 
unless the administrator thinks otherwise.44 In the US, the notion of debtor-in-
possession is adopted, which provides some sort of encouragement to directors 
to apply for Chapter 11 once they are aware of a financial crisis.45 This notion is 
also adopted in England, mainly during CVA and the scheme of arrangement 
proceedings, although in the CVA, management runs the company under the 
supervision of an insolvency practitioner.46 Leaving the previous manage-
ment in control without any kind of supervision has its merits, al-though it 

38   Ibid.
39   Ibid.
40   Supra notes 35 and 37.
41   Ibid.
42   F. Tolmie, Corporate and Personal Insolvency Law, 2nd ed. (London: Cavendish, 2003), 64. 

For a summary of 10 principles of a rescue culture see M. Hunter, ‘The nature and func-
tion of a rescue culture’, JBL (1999): 491. The United Nations Commission on International 
Trade Law’s (UNCITRAL) Legislative Guide affirms that bankruptcy laws should be de-
signed in a way that achieves a number of objectives, including offering distressed com-
panies an alternative to liquidation, easing and facilitating the bankruptcy process and 
establishing a clear priority rule. UNCITRAL, Legislative Guide on Insolvency Law (New 
York: United Nations, 2005), 9-14, online at http://www.uncitral.org/pdf/english/texts/ 
insolven/0580722_Ebook.pdf, accessed 20 April 2015.

43   Tolmie, ibid., at 64.
44   Wood, supra note 5, at 42.
45   Ibid.
46   D. Milman, ‘Scheme of arrangement and other restructuring regimes under UK company 

law in context’, CLN (2011): 1-2. Unlike in the UK or the US, there is no formal body that 
regulates bankruptcy or preventive composition trustees in Oman. In England, for ex-
ample, insolvency practitioners are required to obtain a professional qualification from 
a recognised professional body, the Secretary of State or a competent authority desig-
nated by the Secretary of State. See V. Finch, ‘Insolvency practitioners: Regulation and 
reform’, JBL 334 (1998): 339. For further detail about insolvency practitioners in the UK 
see http://www.insolvency-practitioners.org.uk. This site provides information about 
the Insolvency Practitioners Association (IPA), a membership body recognised for the 
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might lead to a number of undesired consequences, such as overinvestment 
and losing creditors’ trust.47 In this regard, this article argues that leaving man-
agement in place while appointing a trustee to supervise their conduct, as is 
the case in preventive composition, provides a level of credibility and assur-
ance for creditors. As Westbrook argues, even though an existing management 
might be flawed, they could run the company and preserve its value better 
than a court-appointed trustee who knows nothing about the company.48 The 
court-appointed trustee would be concerned with investigating past wrongdo-
ing (such as questionable transactions with lenders and other creditors), while 
management would be focused on searching for practical steps to maintain 
the business.49 It has also been argued that adopting the debtor-in-possession 
concept (DIP) could displace talented directors who were not to blame for the 
company’s financial difficulties.50 Additionally, a company’s financial difficul-
ties do not always lie exclusively with the management; external factors such 
as financial recession, might be one of the reasons for a business’ failure.51 In 
this regard, one commentator has stated that:

the reason for giving the right to continue operation of the firm to man-
agement is that only management, and not a committee of creditors or a 
trustee, auctioneer, or venture capitalist or other acquirer has the knowl-
edge to continue the firm in operation, as distinct from reviving it after an 
interruption for a change in control.52

purposes of authorising and licensing insolvency practitioners under the Insolvency Act 
1986. For further detail on the United States see www.justice.gov/ust.

47   LoPucki criticises the US Chapter 11 for, in small cases, leaving the management to run 
the company until it runs out of cash but in large cases, giving them the exclusive right to 
file a plan of reorganisation. Hence, to reduce debtor control in Chapter 11, it is suggested 
that a trustee should be appointed or elected in every case to supervise the process. See 
L. LoPucki, ‘Chapter 11: An agenda for basic reform’, ABLJ 69 (1995): 574.

48   J. Westbrook, ‘Chapter 11 reorganisation in the United States’, in H. Raja (ed.), Insolvency 
Law: Theory and Practice (London: Sweet & Maxwell, 1993), 351.

49   Ibid.
50   Z. Azar, ‘Bankruptcy policy: A review and critique of bankruptcy statutes and practices in 

fifty countries worldwide’, CJICL 16 (2008): 285.
51   V. Finch, Corporate Insolvency Law: Perspectives and Principles, 2nd ed. (Cambridge: 

Cambridge University Press, 2009), 152-165.
52   R. Posner, Corporate Bankruptcy: Economic and Legal Perspectives (Cambridge: Cambridge 

University Press, 1996), xi.
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Allowing management to stay in office would also encourage them to apply for 
court protection early, before it becomes too late to save the company.53 Since 
directors are the first to notice a company’s financial problems, this should 
give them an incentive to reorganise a company early.54

However, even though the business’s management is given the right to stay 
during composition proceedings, under the current regime the trader does not 
necessarily have an incentive to apply for a composition scheme with credi-
tors. Despite the advantage of retaining management, the trader might be sub-
ject to bankruptcy proceedings being started by the court. Article 763 provides 
that if the court dismisses the debtor’s request for a preventive composition 
with his creditors, the court can initiate a bankruptcy proceeding if it is satis-
fied that the required conditions apply. In this case, this article puts forth the 
argument that the trader might be discouraged from applying for a preventive 
scheme, even if he senses problems with his business activities.

3.2 Stay on Creditors’ Actions (Moratorium)
Once the court decides to commence the composition, all bankruptcy proceed-
ings, other claims and enforcement actions relating to the trader are automati-
cally stayed.55 Such a stay applies to both secured and unsecured creditors.56 
The court may also deliver protective orders to preserve the trader’s assets 
until the application for preventive composition is determined.57

The difference between bankruptcy and preventive composition proceed-
ings is that during bankruptcy proceedings, secured creditors’ claims are 
not stayed. During preventive composition proceedings, all claims, secured 
or unsecured, are stayed. Staying all creditors’ claims while negotiating the 
composition with creditors has its impact on the success of the process and 
in preserving the assets of the debtor. The trader will be unable to reach an 
agreement with his creditors if any of them are allowed to pursue their claim 
during the process. Thus, the stay is designed to protect the trader’s assets for 
a specific period, during which the trader can sort out his financial difficulties 
by concluding a composition arrangement with his creditors. It is argued that 

53   Moss, supra note 3, at 19.
54   Azar, supra note 50, at 300.
55    CC, Art. 77: ‘As soon as the judgement commencing the proceedings of the preventive 

composition is passed, all judicial suits brought and executions against the debtor shall 
cease’.

56   Ibid.
57    CC, Art. 762: ‘The Court may order that the necessary measures be taken for preserving the 

assets of the debtor pending decision on the application for the preventive composition’.
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if secured and unsecured creditors were left free to pursue their rights against 
a company’s assets, these assets would be destroyed, frustrating the purpose 
of the rescue regime.58 Further, it is also said that without such a moratorium, 
‘the creditors would take enforcement action before negotiations could be 
undertaken’.59

3.3  Voting System and the Concept of ‘Cram Down’
Once the court notifies the composition trustee of his appointment, the trust-
ee must, within five days, notify the Commercial Registry of the opening of 
composition proceedings and publish the initial consent to commence com-
position proceedings in the Official Gazette, together with an open invitation 
to creditors to attend the first set of creditors’ meetings to present proof of 
their debts.60 During this meeting, which should be held under the presidency 
of the commissioner,61 creditors are required to specify the amount of their 
debts, supported by the necessary evidence, and the trader is given the chance 
to dispute any debt.62 Once this verification of debts is concluded, the compo-
sition trustee will present a report on the trader’s financial condition, together 
with his opinion on the terms of the proposed composition.63 In this case, the 
participating creditors are given the right to discuss the proposed composition 
scheme before voting on it.64

All unsecured creditors whose debts have been accepted may vote in favour 
of or against the composition arrangement.65 The issue of classification of 

58   Goode, supra note 6, at 63-64.
59   V. Finch, ‘The recasting of insolvency law’, MLR 86 (2005): 728.
60    CC, Art. 768.
61   Ibid., Art. 771.
62   Ibid., Art. 772: ‘The creditors, even if their debts have not matured, or guaranteed by spe-

cial securities, shall deliver to the composition trustee documents pertaining to their 
debts accompanied by details of such debts and securities. The debtor and each creditor 
may dispute such debts’.

63   Ibid., Art. 769: ‘The supervisor shall, at least five days before the date fixed for the credi-
tors’ meeting, lodge a report with the Court Clerk about the debtor’s financial affairs, the 
causes of disturbance thereof and a list of the names of creditors who are entitled to 
participate in the preventive composition procedures. The report shall contain the super-
visor’s opinion with regard to the conditions proposed by the debtor and with regard to 
the preventive composition. Every interested party may apply to the judge for permission 
to review the supervisor’s report’.

64   Ibid., Art. 772.
65   Ibid., Art. 773: ‘Every creditor whose debt is deemed as an unsecured debt is entitled to 

vote on the preventive composition’.
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classes is absent under the preventive composition, since all unsecured credi-
tors are treated as a single class for voting purposes. A simple majority voting in 
favour should accept the preventive composition proposal, provided that this 
simple majority holds at least two-thirds of the trader’s total debts.66 Similar to 
judicial composition,67 secured creditors are also prevented from participating 
in such voting unless they relinquish their rights as secured creditors.68 If the 
secured creditor participates in the voting on composition without declaring 
whether he has assigned his securities in whole or in part, he is considered to 
have dispensed with the whole security.69

Having been approved by a simple majority of creditors, court approval is 
required to formally sanction the implementation of the voted composition.70 
In this regard, the Commercial Code adopts the concept of ‘cram-down’, 
where a bankruptcy court can impose a plan over the wishes of the dissenting 
creditors.71 Article 712 states that ‘ratification of the composition shall render 
it effective in respect of all creditors from whom the body of creditors is com-
posed, even if their debts are not ascertained’. However, the outcome of such 
composition would not affect the position of secured creditors, as they are 
given the right to enforce their securities. They are not subject to the preven-
tive composition plan like other unsecured creditors.

66   Ibid., Art. 706.
67   The Omani CC regulates two types of compositions that can be concluded between a 

trader and his creditors, a judicial composition and a preventive composition, each of 
which has a different aim. A judicial composition is initiated by a bankruptcy judge after 
a declaration of bankruptcy. The CC does not define ‘judicial composition’. However, a 
commentator defines it as ‘a composition, made by a bankruptcy judge following an adju-
dication of bankruptcy, between a bankrupt and his creditors in order to allow the bank-
rupt to retain his rights after taking a number of precautionary measures to protect the 
creditors’. M. Abd Al-Twaab, A Comprehensive Series in Bankruptcy, 2nd ed. (London: Law 
& Knowledge Library Press, 2003), 486. A preventive composition is proposed by a trader 
prior to the issuance of the bankruptcy judgment to avoid the declaration of bankruptcy. 
CC, Arts. 698-721, set out the judicial composition procedures; Arts. 753-786 set out the 
preventive composition procedures.

68    CC, Art. 703.
69   Ibid., Art. 704.
70   Ibid.
71   See K. Klee, ‘All you ever wanted to know about cram down under the new bankruptcy 

code’, ABLJ 53 (1979): 133.
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4 The Preventive Composition Scheme and the Concept of a ‘Rescue 
Culture’

Oman’s preventive composition scheme is one of the options available to a dis-
tressed trader to avoid the hardship of bankruptcy proceedings. The main aim 
of such a scheme is to avoid the consequences of being a bankrupt debtor, and 
it is an attempt to conclude a composition plan with unsecured creditors.72 To 
what extent is such a scheme a rescue process? As Tolmie has stated, a success-
ful rescue regime must meet certain requirements,73 including being fast and 
easy to access, allowing new financing during the process, imposing a morato-
rium on creditors’ claims (stay on creditors) and incentivising directors to file 
early.74 According to Campbell, a company rescue must also

include[s] the available legal processes as well as possible management 
responses and is more appropriate to the legal response to company dis-
tress as it recognises the need for major intervention in the company’s 
affairs, such intervention not necessarily attempting to restore the com-
pany to the pre-financial crisis position. […] The purpose of the interven-
tion is to avoid the failure of the company.75

Regarding the requirement of fast and easy access, neither creditors nor the 
court can make (or fill) an application for a preventive composition. The only 
option available to them is to apply for bankruptcy procedures. The right to 
apply for such a composition is only given to the trader himself, whether it con-
cerns a single merchant or a company.76 However, the trader can only request 
the initiation of such a process if a number of conditions have been met.77 In 
this regard, the debtor has the right to request a preventive composition with 
creditors once he perceives the difficulties with his business activities78 in such 
a way that leads to a cessation of payment of commercial debts. Nevertheless, 
the trader has to demonstrate that he has traded continuously for two years 

72    CC, Art. 753.
73   Tolmie, supra note 42, at 64.
74   Ibid.
75   A. Campbell, ‘Company rescue: The legal response to the potential rescue of insolvent 

companies’, ICCLR 5(1) (1994): 16.
76    CC, Art. 753.
77   Ibid.
78   The problem here is that the criteria to determine the level of business disturbance and 

its effect on cessation of payment are not defined under the law. Thus the court has full 
discretion in assessing such a request.
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before submitting his application. Further, the trader must demonstrate that 
the disturbance of business activities is not caused by his gross fault or fraud.79 
This article thus argues that it is difficult to access a composition arrangement 
scheme under the current regime, and that it would be prudent to facilitate 
access. The more criteria there are that must be met, the less the preventive 
composition seems optimistic or helpful for the trader. In addition, proving 
the occurrence of such factors is both difficult and time-consuming. In the ab-
sence of such criteria and of previous court cases, it is unclear how the distur-
bance to business activity is assessed.

Even though this article supports the idea that directors should be given 
incentives to apply for the process once they sense financial problems, there 
should also be statutory provisions to punish a company’s directors who fail to 
apply at an early stage. A lesson can be learned from the UK, whose Insolvency 
Act 1986 provides company directors with incentives—‘sticks and carrots’—in 
order for them to take action once they sense an impending financial crisis.80 
Armour and Mokal argue that both ‘wrongful trading’81 and ‘director disquali-
fication’82 provisions contain statutory sticks to encourage directors to file for 
an administration regime as soon as they become aware of problems.83 On the 
other hand, if directors acted at the ‘earliest appropriate moment’, they ‘would 
have some hope of regaining control,’ since the administrator may opt for their 
staying in charge.84 Thus, introducing the statutory sticks of wrongful trading 
and disqualification proceedings if a company leaves it too late could encour-
age directors to apply for bankruptcy proceedings as soon as they detect dis-
turbances in their business. However, in designing such provisions, care should 
be taken. In this regard, it is rightly argued that ‘a too rigid approach to holding 
directors and senior management responsible will potentially have the effect 
of preventing people from undertaking such a role if it is perceived as being 
too hazardous’.85

As regards the requirement that new financing be available during the res-
cue process, during a preventive composition process, the management retain 
their position and run the business under the supervision of the composition 

79   See CC, Art. 753.
80   Moss, supra note 3, at 19.
81    UK Insolvency Act 1986, s. 214.
82   Company Directors Disqualification Act 1986.
83   J. Armour & R. Mokal, ‘Reforming the governance of corporate rescue: The Enterprise Act 

2002’, LMCLQ 1 (2005): 28.
84   Ibid.
85   Campbell, supra note 75, at 142.
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trustee.86 Not displacing the management encourages them to apply early for 
such a regime. According to the Commercial Code, without needing to seek 
the composition trustee’s permission, management are allowed to conduct 
any act that is required for carrying on business activities.87 By implication, 
this might include seeking new financing from an existing creditor or from 
a new lender. However, the management are forbidden from granting a new 
security to the lender.88 Hence, as is the case under the administration regime 
in the UK, granting a super priority status to a new lender is not allowed dur-
ing the composition. Thus, a new lender would be considered as an unsecured 
creditor. This might have the effect of discouraging others from providing such 
financing to troubled businesses. To encourage lenders—existing or new—to 
provide the required money, bankruptcy law must offer them sufficient guar-
antee that they will be paid.89 This is the case under the US Chapter 11, where a 
post-petition lender is granted super priority status. Nonetheless, such a status 
will not be granted to a new lender unless it is proven that there is adequate 
value in the collateral to protect pre-petition secured creditors.90 In this regard, 
the US Bankruptcy Act 1978 imposes three requirements for authorising post-
petition financing: the debtor must demonstrate that it is not possible to ob-
tain a loan without granting a super priority status; the interests of pre-petition 
creditors must be adequately protected91; and in any court hearing, the onus 
of proving the necessity of new finance and the test of ‘adequate protection’ is 
on the debtor.92 Even though super priority for new financing was proposed in 
the House of Lords, the UK Enterprise Act 2002 contains no such provision,93 
on the basis that the decision whether to lend in times of trouble is a com-
mercial one best left to the commercial judgment of the lending market, and 
that it would be wrong to offer a guaranteed return to super priority investors 

86   See CC, Art. 774.
87   Ibid.
88   Ibid.
89   G. McCormack, ‘Super-priority new financing and corporate rescue’, JBL (2007): 714.
90   G. Triantis, ‘A theory of the regulation of debtor-in-possession financing’, VLR 46 (1993): 

902.
91   In this regard, the debtor must demonstrate that a periodic cash payment will be made 

to the secured creditor or an additional or replacement lien equal to the decrease in the 
value of such entity’s interests in such property: see the US Bankruptcy Act, 11 USC 361.

92    US Bankruptcy Act, 11 USC and 346; see R. Broude, ‘How the rescue culture came to the US 
and the myths that surround Chapter 11’, ILP 16(5) (2000): 197.

93   A. McKnight, ‘The reform of corporate insolvency law in Great Britain: The Enterprise 
Bill 2002’, JIBL 17 (2002): 327; see also HL Official Report (Enterprise Bill), cols. 786-789  
(29 July 2002).
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whether or not the rescue proposals had satisfied the market.94 However, in 
recognition of the importance of such finance, in David Cameron’s propos-
als for reform in July 2008, it was clearly affirmed that the Conservative Party 
would provide a priority status for a financier willing to provide ongoing fund-
ing post-petition.95

As for the requirement that there be a moratorium on creditors’ actions, one 
of the main drawbacks of the composition scheme is that secured creditors 
do not have a say in negotiating a composition plan, although their claims are 
stayed during the process. If secured creditors want to participate, they have 
to relinquish their rights as secured creditors.96 Since they are not allowed to 
vote on the composition plan, the court does not have the right to impose the 
plan over their wishes, and they are given the right to enforce their securities. 
This, as this article believes, leads secured creditors to go to court to enforce 
their securities and, as a result, waste the debtor’s assets. This deters attempts 
to rescue the debtor’s business, particularly if those assets are essential to con-
tinue the business.

Based on what has been stated above, this article argues that the preventive 
composition regime is far from being a rescue process. The regime’s aim, as the 
legislator has designed it, is merely to escape bankruptcy procedures and the 
consequences of declaring bankruptcy.97 Even though some of the criteria of 
a successful rescue regime are found under this regime,98 the lack of a num-
ber of requirements renders it inefficient to be considered a rescue regime. 
Complicating the access to this regime, preventing secured creditors from vot-
ing on a composition plan, not providing an incentive for a new lender, and 
not imposing the plan on secured creditors all play a central role in causing the 
inefficiency of such an option.

5 Conclusion

Although the composition (arrangement) scheme with creditors is one of 
the alternatives available under Omani law, a number of factors lead to its 

94   For more discussion see Finch, supra note 51, at 408-409; McCormack, supra note 84, at 
713.

95   Online at http://www.conservatives.com/News/Speeches/2008/07/David_Cameron_Speech_ 
to_the_CBI.aspx. as of 15 November 2013.

96    CC, Art. 704.
97   Ibid., Art. 753.
98   For instance, all creditors’ claims are stayed, and management retains their position.
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inefficiency. Several criteria must be considered in judging the efficiency of any 
bankruptcy regime. The ease and speed of the proceedings, staying creditors’ 
actions, the availability of new financing and adopting the notion of cram-
down are all examples of such factors.99 As discussed above, most of these 
criteria are missing under the current Omani bankruptcy regime. Thus, be-
cause a number of issues have not been taken into consideration, the preven-
tive composition regime is inadequate to promote a rescue culture. Examples 
of such issues, are imposing a stay on secured creditor’s actions and allowing 
post-petition financing.

99   Tolmie, supra note 42, at 64.
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